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RECENT IMPORTANT DECISIONS 397 

Criminal Law — Indeterminate Sentence — Designation of Maximum 
Period by Court. — Where the statute defining a crime fixes the maximum 
term of imprisonment, the designation of any other maximum by the court, 
when sentence is passed under the indeterminate sentence law, is held void, 
and the prisoner may be detained by the prison superintendent for the stat- 
utory maximum. Ex Parte Duff (1905), — Mich. — , 105 N. W. Rep. 138. 

Indeterminate sentence laws have been held valid in Massachusetts, New 
York, Illinois and Indiana. The Kansas law is apparently constitutional. 
State v. Tyree, 77 Pac. 290. The Michigan law was enacted under constitu- 
tional provisjon for it. See 4 Mich. Law Rev. 150. It is undenied that 
under the law the court need not specify the maximum duration of imprison- 
ment. Hagenow v. People, 188 111. 545. But if the court nevertheless does 
fix a maximum period other than the statutory maximum, what the effect 
of such judgment is has been determined for the first time by this case. The 
court held the sentence valid, as a sentence for the statutory maximum, but 
the designation of the maximum imprisonment void. The two dissenting 
judges deemed the fixing of the term error only, and thought that no admin- 
istrative officer should be allowed to disregard or amend a judgment solemnly 
pronounced. But the statutory maximum is incorporated by the indeterminate 
sentence law into every sentence passed under it. Commonwealth v. Brown, 
167 Mass. 144. And the obvious intent of the law is to take from the court 
the power to fix the punishment. The designation then of a maximum term 
other than what the statute fixes, is an act beyond the court's jurisdiction and 
void. The fact that the law takes this power from the court has been unsuc- 
cessfully used to prove the law unconstitutional. Miller v. State, 149 Ind. 
607, 40 L. R. A. 109. The detaining officer is then expected to look to the 
statute, not to the judgment, for the maximum period for which he may 
hold the prisoner. In these aspects of the law the designation of a max- 
imum other than the statutory maximum is surplusage that the officer may 
disregard. The sentence gives him authority to commit ; the statute gives 
him power to detain. In the latter respect the law purposes to control the 
officer directly and not through the sentence. So if he yields the law obedi- 
ence, he cannot be said to set at naught the judgment of the court. 

Deeds — Exception or Reservation. — A deed conveyed a parcel of land, 
"excepting and reserving a strip two rods wide to be used as a right of way." 
The grantee was to fence this right of way into his inclosure, maintaining a 
gate at either end for the grantor's use. On the same day, the grantor made 
a conveyance of the strip to a third party, describing it as "the premises 
described as right of way reserved by me" in the first deed; excepting and 
reserving all timber thereon, with the right of the grantor to go on the land 
and remove it. The latter removed the timber without interference from the 
grantee in the first deed and the taxes on "the strip" were paid by the first 
grantee. Held, that the first deed contained an exception and not a reserva- 
tion of the strip. Fritchard v. Lewis et al. (1905), — Wis. — , 104 N. W. 
Rep. 989. 

In this case the words exception and reservation were both used, and the 



